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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting --- May 18th, 2021 (2pm to 4pm)  

Draft Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Pete Baki 

Task Force Members: William Cunningham, Kelly Moore, Ken Bierly, Zak Toledo, Steve Albertelli, April 
Snell 

Members of the public: Michael Tripp, Brian Posewitz, Dawn Nolan, Cash Chesselet, Allen Gillette, Fred 
Messerle, Sterling Beal, David Moskewitz, Finlay Anderson, Ted Labbe, Vincent Bryan III, John Raasch 

 

DRAFT RAC Meeting Agenda May 18th, 2021 (2pm to 4pm) 

• Welcome and Introductions (10 min) 
o Introductions & Meeting Will be recorded 
o Meeting goals and process moving forward 
o We are not making decisions or commitments today  
o Listen to and identify issues and work to develop recommendations 
o Meeting Minutes from March 23rd  
o RAC – Public Advisory Committee 

• ODFW Fish Passage Web Page (10 min) --- ODFW Fish Passage Requirements  
o Overview and Updates  
o Clearing House for RAC Materials  
o Meeting Dates, Invitation, Agendas and Minutes 
o OAR’s Draft Revisions 
o Publicly accessible Materials 
o Comments – Excel Spreadsheet & PDF Documents 

 By OAR Section 
• Public Comment Period (30 min) 

o Public Comments 
• Draft OAR Revisions RAC & Stakeholders (60 min) 

o General Comments  
o 635-412-0001 - (new draft section Policy and Intent) (Pacific Corp & changes to 

sections) 
o 635-412-0005 – Definitions 
o 635-412-0010 – Task Force 

https://www.dfw.state.or.us/fish/passage/
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• NOA’s – New Issues for Consideration (5 min) 
• Meeting Recap & Action Items (5 min) 

o Process check  
o Longer meetings if necessary  
o June 1st Next Virtual Teams Meeting Click here to join the meeting 

• Meeting Adjourn 

Existing OAR Sections for reference (n=8) 

� 635-412-0001  Policy Intent  (proposed new section) 
� 635-412-0005  Definitions  (Lines 1- 183) 
� 635-412-0010  Task Force  (Lines 184- 220) 
� 635-412-0015  Prioritization  (Lines 221- 260) 
� 635-412-0020  Fish Passage Approval  (Lines 261- 314) 
� 635-412-0025  Waivers and Exemptions  (Lines 315- 381) 
� 635-412-0030  Fish Passage Protests  (Lines 382- 396) 
� 635-412-0035  Fish Passage Criteria  (Lines 397- 673) 
� 635-412-0040  Mitigation Criteria  (Lines 674- 723) 

 

Welcome and Introductions (10 min) 

Apke mentioned this virtual TEAMS meeting is being recorded and that the chat function is 
being disabled to avoid distractions. Chat will be enabled during the public comments. The goal 
is to get into the process now that public comment solicitation period has concluded (March 5- 
May 7) and to get organized with the workload moving forward. Greg initiated introductions of 
RAC and ODFW staff. Terry Turner was unable to participate. ODFW received approximately 
250 comments. Apke made it clear that today is a listening session, and no decisions will be 
made at this meeting. Apke introduced April Snell, the recently appointed new Fish Passage 
Task Force Member to the rules advisory sub-committee. 

ODFW Fish Passage Web Page (10 min)  

Apke has and will continue to post meeting minutes and agenda online. Apke shared his screen 
to share and demonstrate the Fish Passage Website to show were documents and the meeting 
schedule are being posted and available to the public. Ritchey emphasized that the comment 
period is closed but as drafts and revisions will be made, the public will have additional options 
to comment. Apke described the online comment form developed for the public comment 
solicitation process and mentioned that many comments came in from other methods which 
has created organizational and workload issues. All comments were organized into an excel 
spreadsheet and sorted by OAR section or subject. For a more efficient way to view and discuss 
comments, they were copied into unique word and pdf documents and distributed to RAC 
members as well as posted online. As additional comments are received, Apke will continue to 

https://teams.microsoft.com/l/meetup-join/19%3ameeting_YzI2MDgyNTItNDY2Ni00OWFiLTk3YTUtODY0ZWQ1MzU3Y2Qx%40thread.v2/0?context=%7b%22Tid%22%3a%22aa3f6932-fa7c-47b4-a0ce-a598cad161cf%22%2c%22Oid%22%3a%22c0fcdb16-07a3-46e5-8c5c-177e4742897f%22%7d


3 
 

collect and put comments on the website and distribute to the RAC. Albertelli asked if the 
comments could be organized by line number. Apke stated that many did include line numbers 
but a number of comments did not include the OAR line numbers. Apke agreed that using a 
sequential tool with line numbers would be helpful. Apke mentioned that some comments 
received may have no bearing on the OAR’s. Bierly mentioned that many comments reference a 
policy or line number. Ritchey mentioned that there are some duplicate comments submitted. 
Albertelli, suggested using the word documents by section and a numbered list of comments. 
Bierly stated that he liked the word document by subject because it includes the context of the 
proposed change. Toledo supported using both word documents by subject and line by line 
excel documents again siting the context. Toledo stated the excel document is better for 
tracking. Bierly asked if the RAC will get notifications as material is updated on the website. 
Apke will update the RAC and ODFW will update the public through the website. Ritchey 
suggested keeping a public email address book. Baki suggested adding a date to each link on 
the website with the last date it was updated.  

Public Comment Period (30 Min) 

Chat Questions from the public: 

Ted Labbe – from Portland but owns land around the state and several fish passage facilities. 
Biologist. Submitted comments to Greg this morning. Suggested greater consideration given to 
the public process. Also stated that this is the middle of the pandemic, would encourage ODFW 
to consider longer public process and presentations to the public, especially Native American 
Tribes. Suggested looking at Washington States methods on rule changes which they just 
completed. 

Apke asked about how he heard of the ODFW Rule Change Initiative. Labbe stated he is on 
several ODFW email lists, thinks it would be great if the Passage Program had an email list or 
list-serve. Would be worthwhile for the RAC to have own dedicated email list, including waivers.  

Apke stated that multiple media releases have been distributed to inform the public.  

Bierly stated Washington rules have first draft in 2/21. He suggested that being regionally 
consistent is helpful. He provided a contact coordinator: Ms. Gabrielle Stilwater, the WDFW 
Fish Passage Policy and Rules Coordinator. 

Moore stated he downloaded Washington draft rules and thinks there is some helpful language 
that addresses some of the same issues. Washington’s Fish and Game webpage has a link to 
their rule documents.  

Bierly suggested that a lawsuit involving Orcas is driving Washington’s rule changes. 

Snell said that the state of Washington is being pressured by Orca issues and unlike Oregon, 
they do not have triggers as part of the state’s fish passage statutes and rules authority.  
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Oregon’s trigger framework has reduced the Oregon’s legal vulnerability and potential litigation 
liability.  

Brian Posewitz – WaterWatch of Oregon - Portland. Commented on process on collecting and 
sharing public information. WaterWatch submitted three documents, one spreadsheet and two 
PDF’s. He wants to ensure and confirm all of his comments have and will be incorporated into 
the RAC process. He suggested some comments do not have a specific line number for them 
like new proposed rules. He had general comments around general processing of waivers and 
line number will not capture that. He appreciates the effort to engage the public.  

Apke confirmed the comments were received and he will ensure all comments will be included 
into the working document. Agreed some comments like a new rule will not have a line 
number.  

David Moskowitz – Conservation Angler, Portland, group based in Washington. Appreciates the 
hard work and transparency. Will be submitting comments additional comments.  

Apke suggested he get comments in soon so RAC does not have to circle back. Apke stated that 
the proposed rule changes will not make it to commission before fall 2021 and will likely target 
the first quarter in 2022. Ritchey suggested first half of 2022 for commission. He mentioned HB 
2298 (Environmental Restoration Weirs) may be approved legislatively which will most likely 
affect rule changes and tying this into this rule change initiative would be prudent. 

 

Draft OAR Revisions RAC & Stakeholders  

Ritchey talked about how the rules have worked fairly well the past 20 years, appreciated 
Snell’s comments on liability and passage triggers, but had some ideas to tweak some fixes. 
Some comments were very broad, and he wants to ensure that the rule initiative focuses on 
areas in rules that are problematic or broken. We do not have time and program capacity to 
spend time on passage rules and issues that are presently functional and working. He closed by 
stating that addressing climate initiatives is important to the Department.  

Moore stated that we don’t need to review things that are working. Addressing all of the 
comments with a rule change seems overwhelming. Lamprey, climate change, etc. have specific 
needs. May be able to address some issues outside of rule. Ritchey said that some specific 
species design exceptions exist in the current rules based on specific needs or life history and 
that this rule provides ODFW flexibility in many cases where specific passage criteria cannot be 
achieved.  He also noted NMFS will be putting out some new guidelines including possible 
lamprey and bull trout criteria.  

Apke mentioned that capacity within the Fish Screening and Passage Program has been 
diminished recently. Apke mentioned Kregg Smith had been working on a fish passage design 
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guidance document. Not sure of the status of the document with Smith departing. Some issues 
may need to be put in a parking lot and evaluated at a later time.  

Bierly – After reading all of the comments identified three primary categories or drivers: 1. 
Bowman dam (historic habitat, climate change – NBA given those circumstances), 2. Tide gates, 
3. how waivers and exemptions work and whether these generate or result in a net loss for 
native fish.  Appear to be strong drivers that need to be addressed if possible. Apke said that 
boiling down the 250 comments into themes or categories and then into tasks that can be 
handled within the rule change initiative is prudent and efficient. Suggested identifying 
common themes and determining if those can be addressed through rule change without 
conflicting with statutes. 

Toledo suggested identifying comments that need a response versus needs a rule change. Also 
suggested telling the public which comments will be addressed, which will not and why. He 
suggest separating comments into actionable and not actionable items. Cunningham suggested 
filtering the comments that need a legislative statutory change to deal with the issue to filter 
these out. Recognize they are relative but need legislative changes. These could be filtered and 
inform the public. Apke felt this would be a good coarse level filter and could be queued up to 
the Commission in the future. Albertelli thinks filtering suggestions are good but thinks they 
won’t be known until the RAC starts working on it. Once through the public comments and 
organizing them as RAC works through it. It is daunting but need to start working on it. Ritchey 
suggested that Albertelli discussion is important. Bierly asked if June was when we would have 
resolution on new demands from HB 2298. Ritchey suggested that was an accurate timeline as 
best he know and consistent with the timing of the current leg session.  

Albertelli asked if Apke/ODFW was still accepting comments. Apke suggested that we should 
still consider comments. As comments come in, he intends to accept them. Once a document is 
completed, that document will have a public comment period as does the Commission process. 
Ritchey said we will still look at additional comments. Albertelli suggested we tell public that 
comments are closed and wait for next comment period. Apke will update the ODFW web to 
recognize that the public comment solicitation period has closed and that future draft rule work 
products will be posted for future input and comment. Bierly suggested that we release a draft 
of a portion of the rules, so we get structured feedback rather than general feedback. Apke 
agreed and will work on this. Apke suggested definitions section had the most comments, 
followed by the design criteria section and then passage waivers and exemptions section.  

Apke asked what could be done in the next half hour to prepare for the next meeting. Toledo 
liked the bundling and compartmentalization of the issue and the RAC should identify what are 
the no go issues (conflicts with statute) and what can be addressed in rule. He suggested this 
would be good between now and the next meeting. Cunningham suggested tackling the new 
Policy and Intent section to get a draft that allow us to move to definitions next meeting.  
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Policy Intent Section – Draft Language 

Existing Policy and Intent statement from Statute ORS 509.585(1) 

“509.585 Fish passage required for artificial obstructions; statewide inventory; waiver of requirement 

by commission; rules; exemptions. (1) It is the policy of the State of Oregon to provide for upstream 

and downstream passage for native migratory fish and the Legislative Assembly finds that cooperation 

and collaboration between public and private entities is necessary to accomplish the policy goal of 

providing passage for native migratory fish and to achieve the enhancement and restoration of Oregon’s 

native salmonid populations, as envisioned by the Oregon Plan. Therefore, except as provided in ORS 

chapter 509, fish passage is required in all waters of this state in which native migratory fish are 

currently or have historically been present.” 

Draft OAR Proposed Policy and Intent Section OAR 635-412-0001 

Two versions of new proposed text for the new Policy and Intent Section.  These include: 

635-412-0001 

Policy and Intent  

(DRAFT #1) 

(1) The purpose and intent of these rules are to further the states fish passage (ORS 509.585) and the 

Department’s Climate and Ocean Change Policy (OAR 635–900–0001) through the application of 

consistent goals and standards of the State of Oregon. 

(2) It is the policy of the State of Oregon to provide for upstream and downstream passage of native 

migratory fish at artificial obstructions.  

(3) Potential changes in Oregon’s future climate may make fish passage even more critical, and a lack of 

fish passage within watersheds may threaten the very existence of some native migratory fish species.  

(4) It is therefore the intent of these rules to promote fish passage while recognizing cooperation and 

collaboration between public and private entities is necessary to accomplish the policy goal of providing 

passage for native migratory fish and to achieve the enhancement and restoration of Oregon’s native 

salmonid populations, as envisioned by the Oregon Plan. 

635-412-0001  
(DRAFT #2) 

It is the policy of the State of Oregon to provide for upstream and downstream passage of native 

migratory fish at artificial obstructions. Potential changes in Oregon’s future climate may make fish 
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passage even more critical, and a lack of fish passage within watersheds may threaten the very existence 

of some native migratory fish species.  It is therefore the intent of these rules to promote fish passage or 

mitigation of greater net benefit while recognizing and minimizing burdens placed on the owners and/or 

operators of artificial obstructions. 

Ritchey mentioned that there is a policy statement in statute. Apke presented the draft OAR 
policy section that Cunningham and Albertelli previously suggested (see above). Cunningham 
said one is subparagraphs and one is a single paragraph. The single paragraph has an additional 
clause that promotes fish passage and mitigation of greater net benefit. He also mentioned pre-
statehood laws and intent. Apke asked what service a new OAR policy statement provides. 
Moskowitz pointed out clause 3 in first version and last sentence of second version may conflict 
with statute. Bierly says statutory language and it says nothing about “burdens placed under 
owners” except under 509. He understands mitigation but doesn’t know if it is in the realm of 
statutory language. Moore concerned about “burden on land-owners” because we would have 
to define burden. Moore furthermore stated that if it is not in the statute and creates 
complexity it should not be worked on. Moore thinks that the minimized burdens in policy 
language doesn’t need to be there. Cunningham agrees that dealing with obstructions is the 
primary purpose of the rules. HB3002 specifically talks about seeking cooperation. It’s also in 
the legislative summary of HB3002 and in HB2002. Cunningham said it has been in the 
background legislative language (71st Legislative Assembly Report). Ritchey said legislation does 
state cooperation is in statute. Could be discussion on narrowing needs of OAR rule changes. 
Cunningham suggested rule packages are seen as a separate piece away from legislature. Many 
will not look at precursor intent and policy. Bierly asked if the policy statement is proposed or 
existing in the current OAR. Apke said these are proposed policy statements and that climate 
change policy was the catalyst for this discussion. Moore suggested talking about burdens 
might be difficult and use cooperative and constructive language instead. Albertelli asked what 
question this is answering with this new section. He doesn’t think this is necessary. He wants 
OARS to be as simple and clear as policy and that talking about burdens could become a 
burden. Apke suggested this could be captured outside of rule and asked RAC if policy 
statement could be abandoned. Cunningham suggested whatever we don’t put down will be 
lost before next OAR review. Legislation is older than the rules at this point, wants to remind 
people why we are doing the work. Toledo agreed with Bill that setting the context is a good 
reminder that looking back at what was considered is helpful. Albertelli asked if other rules 
have policy intent statements. Cunningham said that many rules start off with policy and intent. 
Ritchey mentioned that ODFW Habitat policy (Division 635-415-000) has a purpose statement 
and read the statement.  

 
 
 
“ODFW Habitat Mitigation Policy 635-415-0000 
Purpose 
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The purpose of these rules is to further the Wildlife Policy (ORS 496.012) and the Food Fish management 
Policy (ORS 506.109) of the State of Oregon through the application of consistent goals and standards to 
mitigate impacts to fish and wildlife habitat caused by land and water development actions. The policy 
provides goals and standards for general application to individual development actions, and for the 
development of more detailed policies for specific classes of development actions or habitat types.” 
 

Snell mentioned has served on rules advisory groups in the past and is hesitant to change policy 
sections of the rules because it should be reflected in rule changes themselves. Suggested 
originating statute should be the policy statement driver. Can’t be anything in rule that is not in 
alignment with the statute. She suggested we come back to this after we determine we are 
consistent with the statutes. She made the point that a policy and intent statement in rule is 
good, but may not be legally binding regarding passage triggers and how passage is enforced. 
There may be some better language. Bierly said that statute 509.585 there is a policy 
statement. He mentioned section (5) specifically. Suggested getting rid of lines 13 and 14. Apke 
would provide changes to the RAC in the next couple of days. Albertelli suggested coming up 
with rules of order to keep this moving forward since they will not reach unanimous consent of 
rule changes. Ritchey said ODFW will work on that in the next week.  

Cunningham said we should keep in mind that these will be the Commission’s rules. Regulatory 
agencies interpretation of their own rules are given great credence. The agency charged with 
enforcing their rules are often given great leniency.  

Apke said draft rule recommendations will be provided to the task force at a future meeting for 
a recommendation and then to the Oregon Fish and Wildlife Commission for their 
consideration. 

Ritchey said the homework is for Apke to review all of the comments and put them into a 
bucket and have it ready for the next meeting.  

Albertelli suggested a meeting that determines whether we address specific comments or not 
by vote. Apke asked about a product that would help the RAC complete this and the matrix was 
again discussed as the best tool to accomplish this.  

Albertelli recommended ODFW review comments first to determine whether it can be 
addressed by RAC and then RAC will vote on it.  

NOA’s – New Issues for Consideration 

No NOA’s were discussed beyond those previously mentioned. 

Meeting Recap & Action Items 

Apke will add a new column to the existing spreadsheet/matrix to identify which issues/public 
comments can be addressed by RAC or is there a conflict or inconsistency with existing statutes 
which may preclude whether or not the RAC can consider making changes.  Note that these 
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issues that may cause conflict with statutes, may/should be identified and presented to 
Commission at a future date. 

Apke will work on synthesizing and organizing existing and new public comments into the 
necessary rule sections and distributing a revised document to the RAC for further discussion 
and consideration.  

Apke will organize comments in sequential order by line numbers and specific to rule sections. 

Apke will update website indicating that initial comment period has closed and that there will 
be additional opportunities to comment on future drafts as the rule initiative progresses 
forward.  

Apke will rework wording of intent statement as per the meeting and distribute to the sub-
committee and post on the web site. 

Meeting Adjourn 

Apke adjourned the meeting at 2:15 pm.  


